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EDMONDSON, Circuit Judge:

This appeal is one by four defendants, fornerly executives
wi th General Devel opnent Corporation ("GDC'), who were convi cted of
defraudi ng and conspiring to defraud hone buyers throughout the
1980's. Their guilt was not proved: insufficient evidence was
presented that a schenme reasonably cal cul ated to decei ve persons of
ordi nary prudence and conprehension was devised. W reverse the
convi cti ons.

l.

In the 1950's, GDC began buying huge tracts of undevel oped
| and t hroughout Florida. Over the years, the conpany created nine
separate Florida communities. GDC first built the infrastructure
(including over 3,700 mles of paved roads) necessary to permt

residential devel opnent. Then, GDC sold |lots and hones in these

"Honor abl e Garnett Thomas Eisele, Senior U S. District Judge
for the District of Arkansas, sitting by designation.



communities; it also permtted |ocal businesses to build on lots
purchased fromGDC and to sell these lots in conpetition with GDC
To increase the attractiveness of the communities, GDC encouraged
devel opnment; for exanple, the conpany hel ped persuade the New York
Mets to build their spring training stadiumin Port St. Lucie; GDC
built and | andscaped utility plants; it sold land to churches at
bel ow mar ket val ue; and GDC donated | and for schools. The conpany
became the single |argest developer in the entire state. Today
over 250,000 people live in GOC s Florida comunities.

By the 1980's, GDC was selling sonme of its hones at
significantly higher prices than independently built honmes within
t he same nei ghborhoods.! (For exanple, GDC offered a hone it sold
for between eighty-five and one hundred t housand dollars as a pri ze
on the "Dream House" gane show, the hone was | ater appraised at
under fifty thousand dollars.) GDC blanmed its prices on higher
expenses: the testinony was that independent builders had nuch
| oner overhead costs than GDC. \Whatever the cause of the price
disparity, attenpting to sell honmes of simlar quality in the same
nei ghbor hood at a nuch higher price proved problematic for GDC

GDC was, however, still able to sell Florida homes to certain
custoners, nostly those residing in "snowbelt" states. GDC

mar ket ed their communities as a great place to own a second hone. ?

'Despite these high prices, GDC consistently |ost noney on
hone sales. GCDC priced honmes at about $70 over its cost.

A GDC training tape encouraged sal espeople to stress that
Florida, with a 77 degree average tenperature, was a great place
for boating, swmmng and golf. The instructor also told
sal espeopl e to explain that GDC conmunities were "pre-planned,"
maki ng the transition to a new home easier.



"One stop shopping" was available for non-residents: GDC buyers
could initially purchase just a lot and later trade in that |ot,
plus any "appreciation” in the price GC charged for that |ot, as
a down paynment on a hone. And, GDC offered in-house financing
t hrough GDV, a wholly-owned subsidiary. Florida Home Finders, a
property managenent subsidiary, was designed to help absentee
owners rent and nmaintain Florida property. GDC did not informits
custoners that they m ght be paying nmuch nore for these hones than
they would for a largely identical one next door.

Custoners intrigued by the home sales pitch, and especially
t hose who had al ready purchased building |ots, were encouraged to
take a "Southward Ho" trip (a "SoHo").® On SoHo trips, GDC woul d
pay for the custonmer to travel to Florida and to visit a GDOC
community for a few days. SoHo travellers were shepherded about
Fl orida by the southern salesforce, who took affirmative steps to
"focus" custonmers on GDC hones only. |f the customer renained
interested,” GDC woul d have the custoner enter an agreenent to
pur chase.

GDC started prohibiting salespeople from recomrendi ng
financing fromentities other than GDV (the governnent all eged t hat
80 to 90 percent of buyers financed through GDV), and all financing
was processed through GDV. GDV financing agreenents, which were

signed sonetine after contracts to purchase had been nade, would

*Al t hough this prosecution involved house sales, the conpany
al so encouraged customers to visit Florida before the purchase of
alot.

‘GDC s "no-sale" reports |listed many prospective buyers who,
after a SoHo, declined to buy fromGDC. A reason sonetinmes given
was that prices were too high



note that an appraisal of the property was done. This appraisal
conpared the hone being purchased only with other hones GOC sold
nationally, not those selling in the same area for less; thus, the
apprai sal would show GDV that the honme was worth what was being
paid. Never were custoners shown these appraisals.”

Oficial GC policy forbade "investnent selling,” that is,
encour agi ng people to purchase GDC hones as a way to nake noney as
opposed to purchasing a home for use in Florida. And, official GDC
literature and form agreenents signed by buyers disclainmed the
homes' investnent potential; for exanple, a GDC customer "bill of
rights" provided: "The land you are purchasing is being sold to
you for future use and not as a business investnent."

Despite this official policy, certain sal esnen sonetines told
purchasers that the homes were "safe investnents.” Sonme custoners
were told that rental income woul d exceed nortgage paynents. Sone
sal esnmen falsely said that they, personally, owned GDC honmes and
were making noney on them  And, they said that, if a customer
woul d hang onto their hones for a year, the hones could be sold at
a profit. Some of GOC s northern sales managers even encouraged

these lies.® But, salesnmen violating official conpany policy were

°Because the resal e val ue of the hone was sonetimes |ess
than the anount of noney borrowed from GDV, purchasers of
nortgages in the secondary market stopped buying GDV nortgages.
Much evi dence was taken on this point. The indictnment did not
all ege that GV s apprai sal nethodol ogy defrauded secondary
| enders.

®The northern sal esforce also perpetrated a largely
unrel ated fraud by creating fal se docunents to assi st custonmers
with obtaining financing from GV. This "M neola nortgage fraud"
was not charged in this indictnment, but extensive evidence of the
def endants' response to it was admtted under Rule 404(Db).



supposed to be disciplined or fired. In fact, fewwere disciplined
severely; several were retrained, fined, or denoted.

Due to the price disparity, GDC honmes were not "good
i nvestnments. " Custonmers discovered that rental inconme was
sonetinmes | ess than GOC s Fl orida Hone Finders had prom sed. Sone
owners could find no tenants at all for significant periods. And,
several GDC custoners found that they could only sell their hones
by asking for nmuch |ess than they paid. In the md-1980s, CGDC
est abl i shed Housi ng Custoner Service (HSC) to deal w th custoner
conpl ai nt s. Many "value conplaints" (that is, conplaints that
honmes were not worth as nmuch as was paid for them were received.
Sonme custonmers also clained that official sales tactics, such as
the SoHo, put "blinders"” on them And, the conpany received sone
conplaints that the salesforce had |ied about the investnent or
incone potential of GDC hones. HSC sonetinmes negoti ated
settlenments with conpl ai nants, especially those who had | awyers or
were particularly persistent.

Several lawsuits were filed, and CGDC received bad publicity.
The U.S. Attorney's office began an investigation. GDC, itself,
pled guilty to fraud and established a $169 nmillion fund to pay
custoners; it also filed bankruptcy per Chapter 11. ’ But, the
United States al so indicted the upper echel on of GDC nanagenent for
fraud and conspiracy on the sale of GDC hones between 1982 and
1989. At issue in this appeal is the trial of GDC s upper

managenent .

‘GDC s pl ea bargain and bankruptcy were not before the jury;
we provide this information only as background.



David Brown, a |lawer, was instrumental in the 1985 public
offering of GOC, which had been a subsidiary of Cty Investing.
After the offering (which was mdway through the indictnent
period), Brown becane Chairman of the Board. Bob Ehrling becane
president of GDC in 1980 and was ultimately responsible for GDOC
mar ket i ng. Tore DeBella began working for GDC in 1971 after
serving as a soldier in Vietnam By 1981 he had becone Senior Vice
Presi dent of Marketing and oversaw GDC s sal esforce. R ck Reizen
was Vice President of Housing and active in the sale of hones.

Def endants were each charged with 73 total counts of nmai
fraud, interstate transportation of persons in furtherance of a
fraud, and conspiracy. Their trial lasted nine nonths. Brown was
acquitted on 72 counts but was convicted on one conspiracy count.
He was sentenced to 5 years in jail. Ehrling was convicted on 39
counts and sentenced to 121 nonths in jail. DeBel la was al so
convicted on 39 counts and was sentenced to 97 nonths. Reizen was
convi cted on one conspiracy count and sentenced to 5 years. Each
was al so ordered to pay $500,000 in restitution.

.
Def endants have appeal ed their convictions on a variety of
grounds. They chall enge the sufficiency of the indictnment and the
sufficiency of the evidence; they also challenge various rulings

of the trial court.® W begin, and end, our discussion of this

®Rei zen adopted the post-trial evidentiary notions of his
co-defendants and filed no nenorandum addressi ng grounds uni que
to his case. But, the trial court ruled that there was
sufficient evidence for a conviction; and on appeal the
governnent does not assert that Reizen is precluded fromraising
his own evidentiary claim Qur ruling on Reizen depends on no
facts unique to his case.



case with a review of the evidence agai nst defendants. |n general,
a review of the evidence is limted to a determ nation of whether
a reasonable juror could find guilt beyond a reasonabl e doubt.
US v. Funt, 896 F.2d 1288, 1292 (11th Cr.1990). All evidence
should be viewed in the light nost favorable to the governnment,
with all reasonable inferences drawn in favor of supporting the
verdict. 1d.

In deciding this case, we wll assunme that the evidence
establ i shes basically what the governnent says it does. First, we
assunme the evidence showed defendants, through their failure to
di scipline sal espeople or ot herw se, acted to authorize

m srepresentations by sal espeople to customers about value.® See

& know that no vicarious criminal liability is authorized
under the mail fraud statute. U S. v. Toney, 605 F.2d 200, 208
(5th Gr.1979) ("participation by a business entity in a schene
to defraud in no way necessitates a finding that officers were
participants in that schene"). Instead, the evidence nust show
t hat each officer, the person, "willfully participated" in the
schene. U. S. v. Sawyer, 799 F.2d 1494, 1502 (11th Cir.1986)

In this case, the former GDC enpl oyees testifying for
t he governnent (and who admtted lying to GDC custoners)
uniformy denied that defendants expressly encouraged them
tolie. These witnesses also denied that they had told
defendants that lies to custoners were routine. And, no one
suggests that defendants ever, personally, lied to
custonmers. Cf. Sawyer, 799 F.2d at 1502 (principal liable
for acts of sal esman not "because of his position as a

principal,"” but because he "set up, supervised and
benefitted fromthe fraudul ent sales programfromits
i nception").

This case seens to be unlike many cases where
executives affirmatively encouraged or actually told lies to
custoners. See Toney, 605 F.2d at 205 (executive net
personally with distributors and substanti ated
m srepresentati ons of sal espeople); Sawer, 799 F.2d at
1502 (executive "instrunmental in the dissem nation of [a]
deceptive disclosure statenent”); U S. v. Krohn, 573 F. 2d
1382, 1388 (10th Cir.1978) (defendant approved fal se
advertising and personally lied regarding sales of the



US v. Krohn, 573 F.2d 1382, 1386 (10th Cr.1978); Uus. v.
G bson, 690 F. 2d 697, 701 (9th Gir.1982). These mi srepresentations
involved the investnent potential of the hones, that is, the
re-sale value of the hones or the rental income which could be
derived from the hones. As we wll repeat nmany tines, no
al l egations exist that GDC m srepresented the quality of their
homes. Second, we assune that defendants instituted, continued, or
altered official GDC programs (such as the SoHo, the appraisa
nmet hodol ogy, the lot equity trade program (the "LETA") and the
housi ng custoner service departnent) with the intent to disguise
t he investnent potential of GDC homes. *°
[l

The evi dence nust show that the acts and intent of defendants
pl aces themin violation of the federal crimnal |aws. Defendants
were convicted either of conspiracy to conmt federal fraud or of

conspiracy, mail fraud and causing the transportati on of soneone in

product); U S. v. Gbson, 690 F.2d 697, 700 (9th G r.1982)
(defendant "instructed ... personnel to convey false
information to conplaining custoners”); U S. v. Anrep
Corp., 560 F.2d 539, 545 (2d Cir.1977) (defendants "set[ ]
up a fraudul ent sales program trained and instructed the
sal esmen, [and] prepared sales pitches w dely and
consistently used"); cf. US. v. Roe, 670 F.2d 956, 964-65
(11th G r.1982) (salesman's representati ons adm ssible

agai nst supervisor).

But, because we accept for the sake of discussion the
governnent's characterization of the evidence, we assune
that the governnent was able to prove that defendants
actively pronoted investnent selling by the GDC sal esforce.

“The governnent's theory of prosecution was made clear in
its brief: "Appellants were properly prosecuted for
participating in a schene to defraud custoners by deliberately
m sl eading themas to the value of the honmes they were buying."
(enmphasi s added).



furtherance of a fraud. If the proof at trial fails to show a
scheme to defraud as that term is used in the federal fraud
statutes, insufficient evidence exists to uphold a conviction.
US. v. MNeive, 536 F.2d 1245, 1252 (8th Cr. 1976).

Language from sonme of our earlier opinions suggests that the
federal fraud statutes enconpass al nost any situation. |In Gegory
v. United States, for exanple, we wote that fraud is deviation
from conduct that is a "reflection of noral wuprightness, of
fundanment al honesty, fair play and right dealing in the general and
business life of nenbers of society.” 253 F.2d 104, 109 (5th
Cir.1958). But, not all of the language of the judges in an
opi nion has the force of binding precedent. And, as the Seventh
Crcuit has noted, such | anguage, "cannot have been intended, and
must not be taken, literally.” US. v. Holzer, 816 F.2d 304, 309
(7th Gr.1987), cert. granted and judgnent vacated on other
grounds, 484 U S. 807, 108 S.C. 53, 98 L.Ed.2d 18 (1987)
(di scussing our G egory opinion).

| nstead, we nmust closely anal yze the statutory | anguage and
the facts presented in a particular case; “"[t]here are no
constructive of fenses; and, before one can be punished, it nust be
shown that his case is plainly within the statute.” Fasul o v.

Uus., 272 US 620, 629, 47 S.C. 200, 202, 71 L.Ed. 443 (1926)

“For binding precedent purposes, the nost that can be said
about our earlier fraud cases is that, under the facts presented
in the particular case, the court decided whether a violation of
the fraud statutes was or was not proved by the governnment. As
Chi ef Justice Marshall observed, "[i]t is a maximnot to be
di sregarded, that general expressions, in every opinion, are to
be taken in connection with the case in which those expressions
are used." Cohens v. Virginia, 19 U S (6 Weat.) 264, 399, 5
L. Ed. 257 (1821).



(interpreting the mail fraud statute). And, the Rule of Lenity
commands that where there are alternative readings of a crimna
statute we are to choose the harsher only when Congress has spoken
in clear and definite |anguage. MNally v. U S., 483 U S. 350
358-60, 107 S. . 2875, 2881, 97 L.Ed.2d 292 (1987) (applying
narrowi ng construction to mail fraud statute). Alimtless reading
of the mamil fraud statute could result in a kind of federal
crimnal cormmon law, that is, a situation where a person could be
convicted of a crime against the United States despite the conduct
not violating an express statutory provision. Holzer, 816 F.2d at
3009.

Wth these thoughts in mnd, we turn to the substantive
statutes wupon which these convictions are based to determ ne
whet her the evidence proved a crine was committed. The nmail fraud
statute prohibits devising a "schene or artifice to defraud, or for
obtaining noney or property by neans of false or fraudulent
pretenses,” which is furthered by use of the mails. 18 U S.C. 8§
1341; see also, U S. v. Funt, 896 F.2d 1288, 1292 (11th Cr. 1990).
Title 18 U S.C. section 2314 prohibits devising a "schene or
artifice to defraud, or for obtaining noney or property by neans of
fal se or fraudul ent pretenses,” which i nduces a person to travel in
interstate coomerce. 18 U S.C. 8§ 2314; see also, U S. v. Biggs,
761 F.2d 184, 187 (4th Cir.1985).

The fraud statutes cannot be said to reach only common | aw
fraud. See Durland v. U S., 161 U. S. 306, 312-14, 16 S.C. 508,
511, 40 L.Ed. 709 (1896); U.S. v. Wiitnore, 97 F.Supp. 733, 735
(S.D.Cal.1951) ("For "the schene to defraud punished by the



statute is nore inclusive than common law "fraud" "). Al though
certain el ements of common | aw fraud need not be shown,** Congress
did not strip the words "defraud" or "false or fraudul ent
pretenses” of all the nmeaning these words had before the statutes
were enacted. For exanple, "puffing” or "sellers' talk" is stil
not actionable under the nmail fraud statute. See U S .
Pearl stein, 576 F.2d 531, 540 n. 3 (3d Cir.1978) (statenents that
conpany "nationally known" and that product "anmong the finest

in the world" are "not cognizable under the federal mail fraud
statute.”). And, probative evidence of mail fraud is the presence
or absence of the traditional "badges of fraud." Sawer, 799 F.2d
at 1502.

In addition, in this circuit, mil fraud requires the
governnent to prove that a reasonable person would have acted on
t he representations. See Pelletier v. Zweifel, 921 F.2d 1465
1498-99 (11th G r.1991). To prove a crine, the governnment nust
show the defendant intended to create a schene "reasonably
calculated to deceive persons of ordi nary prudence and
conprehension.” 1d. at 1498-99 (citing U S. v. Bruce, 488 F.2d
1224, 1229 (5th Cir.1973)); but see, U.S. v. Brien, 617 F.2d 299,
311 (1st Cir.1980), and U S. v. Muxwell, 920 F.2d 1028, 1036
(D.C.Cr.1990) (disagreeing with us and hol ding that mail fraud can
lie even where only "nost gqullible" would be deceived). The

"person of ordinary prudence" standard i s an objective standard not

2For exanpl e, the scheme need not be successful to be
unlawful ; no person need actually be defrauded. Pelletier v.
Zwei fel, 921 F.2d 1465, 1498 (11th G r.1991). And, no injury or
damage nust be proved.



directly tied to the experiences of a specific person or persons.

In sone situations, a reasonable person is always permtted
to rely on the recommendations of a particular person; and,
certai n peopl e nust al ways di scl ose facts where nondi scl osure coul d
result in harm This circunstance exists when there is a speci al
relationship of trust, such as a fiduciary relationship, between
peopl e. See Hol zer, 816 F.2d at 307 (fraud includes "the
del i berate conceal nent of material information in a setting of
fiduciary obligation."); «cf. Chiarella v. United States, 445 U. S.
222, 228, 100 S.Ct. 1108, 1114, 63 L.Ed.2d 348 (1980) ("[o] ne who
fails to disclose material information prior to the consunmati on of
a transaction commts fraud only when under a duty to do so.");
cf. also, US v. OMlley, 707 F.2d 1240, 1247 (11th Cr.1983)
(state i nsurance conm ssi oner nmust di scl ose cont ract ual
rel ati onship). Were a relationship "fiduciary in nature" exists
between a defendant and his intended victins, the federal fraud
statutes are broadly interpreted and were i ntended by Congress to
"protect the careless and the naive from |upine predators...."
US v. Kreinmer, 609 F.2d 126, 131, 132 (5th G r.1980).

In this case, defendants were not in sone kind of |ega
relationship with its custonmers which required defendants to
di scl ose pricing structures under every circunstance. |nstead, GDC
and its custoners were entering into an arms |length transaction;
a transacti on whi ch was of considerabl e financial inportance to the

cust oner . *® Under federal law, GDC (and, a fortiori, these

“This case is materially different fromSilverman v. U.S.,
213 F.2d 405, 406 (5th Cr.1954). In Silverman, the defendant
sent solicitations to custoners of Southern Bell; the



def endants) had no general affirmative obligation to disclose the
sales price disparity between its houses and its conpetitors’
houses.

But, it can be crimnal fraud for a seller to conceal, or
even sonetines fail to disclose, information after already
affirmatively m sleading custonmers about material facts. See
Sawyer, 799 F.2d at 1502-03 (fraudul ent conceal ment where def endant
used fal se disclosure statenents to induce investnment); U S v.
Funt, 896 F.2d at 1294 (nust disclose conpany has no intention to
make paynment after prom sing paynent to custoner); Bl achly v.
United States, 380 F.2d 665, 672-74, 669 (5th Cr.1967)
(conceal nent cri m nal where, anong ot her things, defendant inforned
custoners that their signatures on docunents turning out to be

prom ssory notes were "nerely for purposes of record keeping");

solicitations were intended to | ook |ike routine invoices from
Southern Bell. Three hundred and fifty people, thinking that

t hey were paying Southern Bell what they owed that conpany, sent
in a total of seven thousand dollars. A close reading of the
solicitation would have reveal ed that the mailing was not
connected with Southern Bell.

In Silverman the defendant tricked his victins so they
did not realize they were entering an arrangenent with him
and did not understand the transaction's basic nature. In
this case, custonmers were fully aware that they were
negotiating with GDC for the purchase of a hone. And, in
Silverman the victins sent in an average of twenty dollars.
The small amount involved is relevant to the level of care a
prudent person would invest in protecting hinself. Even in
1954, reasonably prudent customers of Southern Bell could be
expected to pay what appeared in the ordinary course of
their business to be a legitimate bill for twenty dollars.
See also, Blachly v. U S., 380 F.2d 665, 671, 672 & n. 13
(5th Cir.1967) (despite that, upon careful thought
i mpossibility of referral selling plan would becone plain,
if schene cal cul ated to decei ve reasonabl e person, schene is
unlawful). In this case, GDC custonmers were entering what
they knew to be an isolated and substantial financial
transaction, involving many tens of thousands of dollars.



U.S. v. Townley, 665 F.2d 579, 584-85 (5th Cir.1982) (mail fraud
where defendant falsely stated conpany had other nmachines in
oper ati on, showed phot ographs of ot her conpany's equi pnent and sai d
it was his own, and so on); cf. U S. v. Biesiadecki, 933 F.2d 539,
543 (7th G r.1991) (where "governnent presented extensive evidence
of ... affirmative msrepresentations” conviction not inproperly
based on nere failure to disclose).

We have assuned that the governnment denonstrated defendants
approved and pronoted |lies about the investnment potential of GDC
homes. ' Thus, nmaybe these representations (combined with |ater
acts to conceal the truth about these representations) could be the
basis for crimnal fraud. But, again, federal crimnal fraud
requires proof that a person of ordinary prudence would rely on a
representation or a deception. As this court explained in
Pelletier, mail fraud requires an objective inquiry; a schene to
defraud—that is, a violation of the mail fraud statute—exists only
where a reasonable person "would have acted on the
m srepresentati ons: were the msrepresentations reasonably
calculated to deceive persons of ordinary prudence and
conprehension.” See Pelletier, 921 F.2d at 1498-99. (enphasi s
omtted) (internal quotation marks omtted).

We know t hat —under certain circunmstances—a person, outside of

“Def endants deny that they lied or authorized |ies about
t he investnent potential of GDC hones. They also claimthat
there was a valid "two tier market," wth independent buil ders
selling hones in the |ocal market and GDC selling hones "plus”
the benefits of "one stop shopping” in the national market. They
claimthey believed selling hones in the national market at
hi gher prices was lawful. But to get to the main issue, we pass
over these contentions.



a fiduciary relationship, can rely on representations of future
weal th or investnment potential. See U. S. v. Bruce, 488 F.2d 1224,
1229 (5th Cr.1973) (defendant nmade "i npossi bl e representati ons of
possi ble wealth to potential investors"); US. v. Kail, 804 F.2d
441, 445 (8th Cir.1986) (defendant termed coins valuable
investnment). This circunstance—which is present in nost mail fraud
cases—ari ses where a reasonable jury could find that a person of
ordi nary prudence woul d not know that he should not rely on these
representations.

We conclude in the case before us now that reasonable jurors
could not find that a person of ordinary prudence, about to enter
into an agreenent to purchase a GDC hone in Florida, would rely on
(that is, in the words of Pelletier, "act on") the seller's own
affirmati ve representati ons about the value or rental incone of the

GDC hones. ™ Therefore, a "scheme to defraud" within the neaning

*This statenent, of course, is not to say that
representations about the concrete quality of GDC homes or GDC
comuni ties could not be the basis for reasonable reliance. See
U S. v. New South Farm & Home Co., 241 U S. 64, 69-73, 36 S.C
505, 507-08, 60 L.Ed. 890 (1916) (cannot ascribe property
"qualities which it does not possess,"” such as that |ands are not
swanpy, that artesian wells were present, that school s existed
and were filled, and so on). Such representations may be
crimnal, and statenents that buying such land (that is, |and
whi ch has been represented to have qualities it does not possess)
was a "good investnment” or would "increase in value" can rightly
be part of such a fraudul ent schenme. |Id.

But, here GDC did not ascribe to their honmes and
communities qualities they did not possess. Custoners
received the kind of hone they were prom sed; one they
actually coul d have | ooked at on a SoHo or one whose fl oor
pl an they selected. GDC communities were, indeed,
pre-pl anned, and many peopl e—ai t hout conplaint—+ive in the
communities today. Schools, paved roads and infrastructure
existed. Cf. US v. Anrep, 560 F.2d 539, 543 (2d Cr.1977)
(fraudul ent | and sal es where "nost of the vacant |ots were
on unpaved roads and without utilities of any sort"). The



of the federal crimnal statutes has been not proved.

A "schenme to defraud" under the pertinent crimnal statutes
has not been proved where a reasonabl e juror woul d have to concl ude
that the representation is about sonmething which the custoner
should, and could, easily confirm+f they w shed to do so—from
readi ly avail abl e external sources. See Associates in Adol escent
Psychiatry, S.C. v. Hone Life Ins. Co., 941 F.2d 561, 570 (7th
Cir.1991) (no schene to defraud where "the relation between the
rates offered ... and those avail able on other investnents can be
checked by a quick look at the Wall Street Journal or the Chicago
Tri bune"); Bl ount Fin. Servs. v. Walter E. Heller and Co., 819
F.2d 151 (6th G r.1987) (no schene to defraud because reliance on
st at ement unreasonable where nmatter represented could have been
"verified ... independently” frompublic information); Caraluzzi
v. Prudential Securities, Inc., 824 F.Supp. 1206, 1212-13
(N.D.111.21993) (if exercise of "ordinary intelligence" would have
prevent ed deception, no schene to defraud); Conpani a Sud-Aneri cana
de Vapores, S.A v. |IBJ Schroder Bank & Trust Co., 785 F. Supp. 411,
425 (S.D.N. Y.1992) (no schene to defraud where person could

calculate interbank interest rate frompublic informtion);* cf.

homes and lots, in fact, have considerable value. 1In this
case, the hones are not alleged to have hi dden structural
defects. The sole m srepresentations or "active

conceal ment" all eged by the governnent are on the resale,
rental income, or investnment potential of these hones:
guestions of value. But again, we will accept that the
evi dence supports the determ nation that Defendants
exagger ated the val ue.

®Proof of a violation of the mail fraud statute can be a
predi cate act for purposes of Cvil R CO actions. The neaning of
the statutory words "scheme to defraud" does not change dependi ng
on whether the case is Cvil RICOor crimnal. See Enery v.



US. v. Parker, 839 F.2d 1473, 1480-81 (11th C r.1988) (mail fraud
conviction reversed where "loose," but not "wholly unfounded”
descriptions may have decei ved sone custoners); cf. also U S. wv.
Goodman, 984 F.2d 235, 240 (8th G r.1993) (reversing mail fraud
convi cti on where the "naive and i nprudent” were deceived). Inthis
case, the relevant market prices are not difficult to investigate.
The essential pricing information can be obtained by nonexperts
readily, for exanple, by a telephone call or a visit to a CGDC
conpetitor or by a | ook at newspaper classified ads.

As we have pointed out, |ong-established comon-|aw fraud
concepts informbut do not control —eur discussion of the evidence
necessary to support a conviction under the mail fraud statute,
especially in the light of the requirenent that federal crimnal
statutes be interpreted narrowy; such case |aw upholds our view
that the evidence in this case supports no violation of the
statutes. See Kaye v. Pawnee Const. Co., Inc., 680 F.2d 1360, 1368
(11th G r.1982) (no right to rely on representations as to market
val ue under Al abama | aw); Sacranmento Suburban Fruit Lands Co. v.
Melin, 36 F.2d 907, 910-11 (9th Cr.1930) ("no rule that where
parties to an exchange have an equal opportunity to determ ne
val ue, one may negl ect the opportunity and subsequently avoid the
transaction nerely because an inflated value is fixed by the other
party" and no fraud where hel p val ui ng property "easily accessi bl e"
or found in "publications containing dependabl e data"); Chiodo v.

CGeneral Waterworks Corp., 380 F.2d 860, 867 (10th Cir.1967) (no

American Ceneral Finance, Inc., 71 F.3d 1343, 1346 (7th
Cir.1995).



fraud because victim"had the opportunity to have full know edge of
the true value of [the] stock™); Sims v. Biondo, 816 F. Supp. 814,
820, 822 (E.D.N.Y.1993) ("the doctrine of caveat enptor applies to
real estate transactions such that a buyer has a duty to satisfy
himself or herself of the quality of a bargained purchase price
without trusting a seller”™ and "facts which are accessible as a
matter of public record bar a claim of justifiable reliance
necessary to sustain a cause of action for fraud."); Ganel v.
Continental Ins. Co., 463 S.wW2d 590, 595 (M. C.App.1971) (no
fraud about value of insured property—even though defendant
represented it was worth nore than 11 ti nes what he had paid a year
earlier—where plaintiff "had the opportunity” but failed to raise
guestions about property's value); Reeder v. uaranteed Foods,
Inc., 194 Kan. 386, 399 P.2d 822, 831 (1965) (no fraud where prices
of conpetitors available "by checking with various appliance
stores, including the Montgonery Ward and Sears Roebuck cat al ogs").

We stress this matter is not a "sale of distant property”
case: the kind where the purchaser has no chance to investigate
the property's condition and value. To the contrary, GDC by SoHos
and other simlar prograns for |ot sales actively encouraged
potential custonmers to visit Florida to inspect their GDC hone or
comuni ty before buying.! See Sacramento Suburban Fruit, 36 F.2d
at 910 (no fraud because plaintiff "cane to California to see and

investigate for hinself" the property); MNabb v. Thomas, 190 F. 2d

Wil e the governnent contends the SoHo was falsely touted
by GDC as a good way to | earn about the Florida market, that GDC
encouraged its custoners to cone to Florida to see their property
i s undi sput ed.



608, 611 (D.C.GCr.1951) (no fraud where plaintiff "visited the

[ property] twce"); Sinms, 816 F.Supp. at 821 (plaintiff
"conducted what he considered to be a full investigation of [the
property] before entering into the Contract of Sale."); Reeder,

399 P.2d at 830 ("an action for damages on the ground of fraud
cannot ordinarily be based on representations of value [where] the
property is subject to full inspection by the purchaser.").

We have al so consi dered whet her GDC could be crimnally |iable
for preventing custoners fromdiscovering the Florida real estate
mar ket and the unattractiveness of GDC' s price within that market.®®
We, in the light of the open availability of information about the
sal e of hones, suspect that only very rarely (if ever) could a
reasonable jury find that a defendant effectively prevented the
di scovery of market prices for Florida hones, especially when the
purchaser visited Florida in conjunction with the purchase.
I nportant in this case, the government conceded at trial that no
allegation is mde that GDC ever wused "illegal force" or

"ki dnappi ng" to prevent custoners from investigating the housing

mar ket while on the SoHo trip. In addition, no allegation is nmade

And, we have thought about whether GDC s targeting of
custoners it may have thought to be naive is relevant to our
analysis. See Enery v. Anerican CGeneral Finance, 71 F.3d at 1347
(mai |l fraud exi sts where defendant "[t]ake[s] advantage of the
vul nerable”). As we said earlier, the "person of ordinary
prudence” rule is an objective standard, naking the subjective
t houghts and acts of specific people generally irrelevant. See
U S v. Goodman, 984 F.2d 235, 240 (8th Cir.1993) ("crim nal
prosecution cannot be used to punish those who run pronotional
schenes to make noney sinply because sone persons are nore
susceptible to try their luck than a nore prudent recipient").
In addition, the evidence does not show GDC targeted a group of
persons traditionally provided hei ghtened protection by the | aw
of fraud, such as the blind, the deaf or the nentally
i ncapaci t at ed.



that customers who knew they were traveling to Florida at GDC s
expense on SoHos for the express purpose of shopping for a hone
were barred from | ooking for better deals either before or after
their trip to Florida. Where a conpany pays for custoners to
visit, pays for their neals, provides their transportati on and pays
for their roons, not every step requiring custonmers to discover a
better bargain through the custoners' own investigation 1is

unl awful . *®* Under the circunstances in this crimnal case, no

“The governnent's strongest proof that GDC prevented
di scovery of the market in a way that could generate crimna
ltability was the testinmony of Kumari Nair, the manager of the
Ramada Inn at GDC s Port Charlotte community. She testified that
for a period of one nonth (but perhaps as |ong as three nonths)
her hotel agreed to a request by a GDC sal es manager that the
hotel sw tchboard not forward calls from GDC conpetitors to
GDC-pai d-for guests staying at her hotel. And, sonme phones were
actually renoved fromthe custonmer's roons. She also testified
that GDC sal espeopl e wished to keep literature fromthe guests
and to keep sal espeople from GDC s conpetitors away fromthe
guests.

This activity went on for, at nost, three nonths out of
t he eight-year indictnent period. And, her hotel serviced
GDC customers visiting only the Port Charlotte conmunity:
one of GDC s nine. Nair further testified that she
understood that this was done because GDC was worried that
her desk clerks were being bribed to rel ease the nanes and
room nunbers of GDC guests to GDC s conpetitors

In addition, she testified that outside of the Ramada,
and vi si bl e upon wal ki ng out the door, was a sign for Realty
One, a GDC conpetitor, and that the Realty One store was
wi thin wal ki ng distance fromthe hotel. Al so, she testified
that there was a bookstore (which, in the context of the
guestion, the jury would have to conclude, carried books and
newspapers di scussing real estate prices) across the street
fromthe hotel in a shopping center visible fromthe hotel.
She also testified that her guests were not prevented by GDC
fromleaving the hotel. Thus, a reasonable jury could not
find that GOC acted in a way to prevent a person of ordinary
prudence from di scovering the market value of hones
sufficient to permt crimnal liability.

O her testinony on "control"™ of SoHo custoners is al so
insufficient. That GDC agents would drive alternate routes



reasonable jury could find that GOC prevented, in a way that woul d
make reliance on GOC s val ue representati ons reasonabl e, peopl e of
ordi nary prudence fromdi scovering what houses in Florida sold for
and rented for and how the price of GDC homes conpared to
conparabl e properties in Florida. See Reeder, 399 P.2d at 831 (no

fraud because "[h]ad [plaintiff] been interested in the value of

to their properties to avoid signs of conpetitors, renove
real -estate literature or newspapers from guests' roons paid
for by GDC, or have their enpl oyees eat dinner with and
escort SoHo trippers are, even in the aggregate,

insufficient to prove that an objective reasonabl e person
woul d have been prevented fromreadily discovering the price
di sparity.

The "person of ordinary prudence" standard is an
obj ective standard not directly tied to the experiences of a
specific person or a few specific persons. To prove its
case the governnent also called about twenty dissatisfied
custoners. This testinony established first that GbC did
not prevent custonmers from| ooking up Florida prices before
or after the SoHo. The custonmers' testinony about actual
SoHo experiences established that GDC did not nmake it
i npossi ble for these custoners to use the tel ephone, to | ook
in the yell ow pages, to buy a newspaper, to decide to neet
with a rival agency individually, or to | eave their hotel
and | ook around. The custoners did say that they did not
choose to do these things. Sone said they felt they did not
have the tinme, given the schedule of the SoHo.

By the way, sone of the custoner's testinony woul d
require the conclusion that the SoHo did hel p custoners
di scover the existence of the conpetitive market. One
purchaser w tness observed "For Sale" signs for GDC
conpetitors while on the SoHo. The signs listed the
conpetitors' phone nunbers; sonme signs even listed a price.
The custoner did not call the nunbers and instead paid a
price tens of thousands of dollars nore than the price
listed on the signs. Ohers testified that GDC gave them
newspaper articles which nentioned other builders and that
t hey observed buil di ngs constructed by people other than
GDC.

The concrete facts, the operative facts testified to by
t hese witnesses, do not permt a reasonable juror to find
that GDC acted in a way that would bl ock a person of
ordi nary prudence and diligence fromthe val ue information
readily available in the market.



the [product] prior to nmaking the purchase, he could readily have
ascertained its value just as he did after the purchase was
made. ") .

GDC provided its purchasers with what was prom sed—a hone in
a pre-planned Florida community. \Wile these homes m ght not be
"worth" as nmuch as sone buyers would want, no one disputes that
t hese GDC hones are of considerable value; and, we stress this
case is not a case where a seller prom sed great value but sold
something actually worthless or conpletely wunfit for the
purchaser's purpose. The GDC hones are not all eged to be defective
in construction and hundreds of thousands of Floridians live in
GDC s communities today; tens of thousands live in GDC built
hones. Def endant s exaggerated the narket value of these hones.
These hones, however, are good hones—as far as was all eged by the
governnment, just as good as were prom sed by GC—+t is just that
some CGDC custonmers could have obtained a simlar hone for |ess
noney.

I V.

"The law is a causeway upon which, so |long as he keeps to it,
a citizen may wal k safely.” Robert Bolt, "A Man For All Seasons"
Act 11, 89 (Vintage 1960) (speech of Sir Thomas Mdre). To be free
of tyranny in a free country, the causeway's edges nust be clearly
mar ked. The exercise of federal governnent power to crimnalize
conduct and thereby to coerce and to deprive persons, by governnent
action, of their liberty, reputation and property nust be watched
carefully in a country that values the liberties of its private

citizens. Never can we allow federal prosecutors to nake up the



law as they go along.* So, we today heed the warning of the
Suprene Court and "hesitate to adopt a construction meking the
difference between legal and illegal conduct in the field of
busi ness relations depend upon so uncertain a test as whether
prices are reasonable.” U S. v. Trenton Potteries Co., 273 U.S.
392, 398, 47 S.Ct. 377, 379, 71 L.Ed. 700, 705 (1927).

Looking at the evidence in this case, our worry is that the
crimnal fraud statutes were used to convict four people sinply for
charging high prices—all allegations of msconduct in this case
i nvol ved the price customers paid for their hones, not the physi cal
qualities of these hones. The government tries to draw a
di stinction; they say these men were convicted for deceptions
about these high prices. For us, at least in the context of hone
sal es and of the openness of the Florida real estate market, this
distinction is a distinction w thout neaning.

Construing the evidence at its worst agai nst defendants, it
is true that these nmen behaved badly. W live in a fallen world.
But, "bad nen, like good nen, are entitled to be tried and

sentenced in accordance with [aw " Geen v. US , 365 US 301,

W do not hint that this prosecution was conducted in bad
faith. And, we accept that the prosecutors believed they were
serving justice. But, "w thout sone objective evidence
denonstrating a schene to defraud, all pronotional schenes to
make noney, even if "sleazy' or "shrewd,' would be subject to
prosecution on the mere whimof the prosecutor. Mre is required
under our crimnal law" U S. v. Goodman, 984 F.2d 235, 240 (8th
Cir.1993). The inplications of allow ng the federal fraud
statutes to be treated by federal prosecutors as a largely
unlimted device to attack w ongdoi ng whenever prosecutors feel
wr ongdoi ng exists are extrenmely worrisome to us.

We decide nothing in this case about the crimnality of
t he proved conduct under state |law or about civil liability.



309, 81 S .. 653, 658, 5 L.Ed.2d 670 (1961) (Black, J.
di ssenting). And, the fraud statutes do not cover all behavior
whi ch strays fromthe ideal; Congress has not yet crimnalized al
sharp conduct, manipul ative acts, or unethical transactions.

We m ght prefer that Brown, Ehrling, DeBella and Reizen woul d
have told these custonmers to shop around before buying. But ,
"there are ... things ... which we wi sh that people should do,
which we |like or admre themfor doing, perhaps dislike or despise
them for not doing, but yet admit that they are not bound to do."
John Stuart MII, Uilitarianism®60 (O Piest, ed., Bobbs-Merril
1957) (1861). Although the line between unethical behavior and
unl awf ul behavi or i s sonetinmes bl urred—especi al ly under the federal
fraud statutes—we, in the absence of clear direction fromCongress,
concl ude that the behavi or established by the governnent's evi dence
inthis case is not the kind that a reasonable jury could find, in
fact, violated the federal fraud statutes. Likew se, no reasonabl e
jury could find an agreenent to violate the fraud statutes.
Def endants’ conduct does not fall plainly within the pertinent
prohi bi tions.

We reach none of the other assertions of error in this case,
except to note that we think they m ght have considerable nerit.
W reverse the convictions and direct that the charges against
t hese four defendants be di sm ssed.

REVERSED,



